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Uneasy Riders*: The Case for a Truth-
in-Legislation Amendment

Brannon P. Denning" & Brooks R. Smith'

I. INTRODUCTION

The electorate's frustration with congressional "gridlock"-the perceived
paralysis of governmental operations occasioned by divided government and
partisan bickering-has become a cliche in the literature on American
politics.' However, as Jonathan Rauch noted, the description of "gridlock'
during the late 1980s and early 1990s was inaccurate, since "the number and
page count of laws enacted. . remained well in line with the post-1970
norm."' 2 This fact led Rauch to conclude that the real issue was not "the
quantity of activity, but how effectively a given amount of activity solves
problems on net."3 The real root of public dissatisfaction, then, seems to be
a distinct, but related feeling that what does get through Congress is either
merely legislation designed to service special interest groups that ensure
lawmakers are reelected, or unnecessary spending measures for members'
home districts.

With apologies to The Charlie Daniels Band, Peter Fonda, and Dennis Hopper. See THE
CHARW DANIES BAND, UNEASY RIDER, on DECADE OF HiTs (Sony Music 1987) (describing
hirsute motorist's altercation with "five big dudes... [,] one ol' drunk chick, and some fella
with green teeth"); EASY RIDER (Columbia Pictures 1969) (chronicling hirsute motorcyclists'
adventures across America).

*'Assistant Professor, Southern Illinois University School of Law, Carbondale. LL.M.,
Yale Law School, 1999; J.D., The University of Tennessee, 1995; B-A, The University of the
South, 1992.

-Associate, Boult, Cummings, Connors & Berry, PLC, Nashville, Tennessee. J.D., The
University of Tennessee, 1996; BA, The University of the South, 1993.

The authors thank the following people for comments on and criticisms of earlier
versions of this work: Alli Denning; Marilyn Drees; William N. Eskridge, Jr.; Philip Frickey,
Beth Garrett; Pat Kelley, Dave Kopel; Nick McCall; Abner Mlkva; Glenn Reynolds; J. B.
Ruhl; Gov. Carl E. Sanders; Janna Eaton Smith; and John R. Vile.

'See, e.g., WHY PEOPLE DON'T TRUST GOVERNMENT 3-6 (Joseph S. Nye, Jr., Philip D.
Zelikow & David C. King eds., 1997); EJ. DIONNE, JR., WHY AMEICANS HAE POLITICs 10
(1991) (noting that Americans have been losing faith in democratic institutions); FRED R.
HARRIS, IN DEFENSE OF CONGRESS 6 (1995) ("The worst of all public approval problems for
Congress... is the noisy and notorious traffic jam at the intersection of policy proposal and
policy action-the dreaded 'gridlock"); JOHN R. HIBBING & EaZABmrH THf=ss-MORSE,
CONGRESS AS PUBuC ENEMY 2-3 (1995) (summarizing recentlitarature on voter dissatisfaction
with Congress); JONATHAN RAUCH, DEMOSCLEROSIS: THE SILENT KniL OF AMERiCAN
GOVERNMENT 9-10 (1994) (describing how "gridlock" became political elich6 as "[sleven in
ten Americans [believed] that the government creates more problems than it solves").

2RAUCH, supra note 1, at 11.3Id.
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When the legislative juggernaut does get rolling, often under the specter
of imminent government shutdown, impending adjournment, or both, the end
product is often an omnibus mess, combining necessary legislation with
goodies for legislators' home districts and controversial legislation passed
without an opportunity for full debate. This state of affairs is the opposite of
gridlock; and the legislative work product of an "active" Congress is arguably
worse than that of a gridlocked one.

For a recent example of what is "badly wrong" with our legislative
process, one need look no further than the omnibus budget bill that passed the
House and Senate toward the end of October 1998 and signed into law by the
President. By all accounts, the bill is a Common Cause4 member's worst
nightmare. The 3,825 page, sixteen inch tall, forty pound omnibus bill
actually combined eight spending bills out of thirteen that Congress was
unable to pass prior to the start of the October 1 fiscal year.5 Members of both
parties, including those who voted for the bill, complained to reporters about
the "ominously careless"6 process that spawned the bill.7 The "Dean of the
Senate," West Virginia Senator Robert Byrd, called the end product "an
elephantine monstrosity"' and compared it to "a Frankenstein creature...

4Common Cause "is a nonprofit, nonpartisan citizen's lobbying organization promoting
open, honest and accountable government... Common Cause represents the unified voice of
the people against corruption in government and big money special interests." About Common
Cause (visited Dec. 23, 1999) <http'//www.comnmoneause.orglabouttfact.htmn>.

SSee George Hager, House Passes Spending Bill: Massive Omnibus Measure Larded with
Pet Projects, WASH. POST, Oct. 21, 1998, at Al; see also Janet Hook, $500 Billion Budget
Ok'd Decisively in House Vote, L.A. TIMES, Oct. 21, 1998, at Al
<http'//www.atimes.com/HOME/NEWS/FRONT/t000095665.html>
(comparing parties responses to spending bill); Associated Press, Spending Deal Not a Success,
Oct. 20,1998, available in <http'//www.nytimes.com/>; Eric Schmitt, The Spoils oftheBudget
War, N.Y. TIMES, Oct. 18, 1998, § 4, at 2 (detailing various pork projects); Katherine Q.
Seelye, Spending Bill, Laden with Pork, Is Signed Into Law, N.Y. TIMEs, Oct. 22,1998, atA24
(detailing specific pork spending); David Rogers & Laurie McGinley, Congress Set to Vote on
Big Spending Bill, WALL ST. J., Oct. 20, 1998, atA2 (descibing last minute changes to bill);
John Godfrey, House Passes Spending Bill Despite Jeers, WASH. TIMES, Oct. 21, 1998, at Al
(reporting legislative reaction to spending bill).

6Seelye, supra note 5 (quoting Sen. Moynlhan).
7For critiques of the entire budget-making process, which almost guarantees results like

that of the Fiscal Year 1999 budget, see Louis Fisher, War and Spending Prerogatives: Stages
of Congressional Abdication, _ ST. LouIs U. PUB. L. J. _ (forthcoming 2000) (copy on file
with authors); Louis Fisher, Congressional Abdication: War and Spending Powers, 43 ST.
LOUIS U. LJ. 931, 985-1005, 1008-11 (1999); Elizabeth Garrett, Harnessing Politics: The
Dynamics of Offset Requirements in the Tax Legislative Process, 65 U. CHL L. REV. 501
(1998); Elizabeth Garrett, Rethinking the Structures of Decisionmaking in the Federal Budget
Process, 35 HARv. J. ON IOis. 387, 425 (1998) [hereinafter Garrett, Structures].

8Seelye, supra note 5 (quoting Sen. Byrd). But as one commentator noted, however, there
was something a bit disingenuous about Sen. Byrd's vehement denunciation of the bill. Sen.
Byrd himself is legendary for his "cagey use of the budget process to bring billions of dollars

[1999: 957
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No. 4] UNEASY RIDERS 959

patched together from old legislative body parts that don't quite fit."9 In an
op-ed published in The New York Times, Arizona Senator John McCain
complained that "negotiations were conducted behind closed doors-out of
sight of the people as well as most members of Congress." 10

The Washington Times reported that changes to the bill were made right
down to the time of the final vote, that a final draft of the behemoth was not
available until the middle of the day the House was to vote, and that the final
version "include[d] handwritten notes in the margin, e-mail printouts inserted
into the bill, and misnumbered or unnumbered pages."" The result, as
members acknowledged, was that the bill passed without anyone knowing for
sure what was included-except perhaps "for that quick peek at page 2,216,
Part B, subsection 3 [a], just to be sure that a wastewater-treatment facility and
$4 million grant for the alma mater made it in." 2 New York Senator Daniel
Patrick Moynihan said the bill "was not a deliberation of the Congress." 3

Senator Byrd exclaimed, "Only God knows what's in the monstrosity."'

in pork back to [West Virginia]"; likely, Byrd was "peeved at finding himself excluded from
all the behind-the-scenes horse trading" Sean Paige, Rolling Out the Pork Barrel, 15 INSIGHT
32, available in 1999 WL 8673516. Evidence suggests this analysis is correct. Byrd, who last
year excoriated both the process and its result, see supra notes 8-9 and accompanying text, has
recently had a change of heart, seemingly occasioned by garnering part of a $20 million
appropriation for prisons to house criminal aliens for his home state of West Virginia. "Too
much of anything," Sen. Byrd said, quoting Mae West, "is simply wonderful" Tim Weiner,
Unrelated Spending Divides Conferees on Emergency Bills, N.Y. TIMES, Apr. 18,1999, at Al9
(quoting Sen. Byrd); see also Clinton Urged to Veto Rider-Laden Aid Bill, CNN, May 7, 1999
<http'lcnn.com/NATURE9905/07/liders.enn>. For an argument from Sen. Byrd that
"Concerns About Budgetary 'Pork' Are Overblown," see Sen. Robert C. Byrd, The Control
of the Purse and the Line Item Veto Act, 35 HARV.J. ON LGIS. 297,313-15 (1998).

9Godfrey, supra note 5 (quoting Sen. Byrd). See also David Rogers, House Approves
Massive Spending Bill, WAML ST. J., Oct. 21, 1998, atA2 (quoting Sen. Byrd). For Sen. Byrd's
entire statement against the budget process, see Statement by U.S. Senator Robert C. Byrd on
the Fiscal Year 1999 Omnibus Appropriations Bill, available in 1998 WL 19793282.
Interestingly, Sen. Byrd seemed to object more to the intimate involvement of the executive
branch in the budget process, which he regarded as a violation of separation of powers, than
to the legislative process itself. See id.

"John McCain, A Budget We Should BeAshamed Of, N.Y. TIMEs, Oct. 25,1998, §4 at
17.

"Godfrey, supra note 5.
"Paige, supra note 8.
'Spending Deal Not a Success, supra note 5 (quoting Sen. Moynihan).
4Hager, supra note 5 (quoting Sen. Byrd) ("even members who helped draft it confessed

ignorance about what exactly was in if).
While this article was being readied for publication, Congress passed the Fscal Year

2000 budget. Though the process was neither as rancorous nor as hurried as that which
produced the 1999 budget, see, for example, Alison Mitchell, Parties Closer Than They Seem
in Budget Fight, N.Y. TIMEs, Nov. 1, 1999, at Al; Tim Weiner, Congress and the President
on Cusp of Budget Accord, N.Y. TIMES, Nov. 17, 1999, atA20 [hereinafter Weiner, Congress
and the President], the problems with the process discussed here-pork, riders, opacity of
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960 UTAH LAW REVIEW [1999: 957

On the whole, however, individual members of Congress tended to care
not so much what others managed to insert, as long as their own pet causes
made it in2is As The Los Angeles Times aptly put it, "[t]he must-pass bill,
needed to keep the government running for the next year, became a magnet
for all manner of legislative desiderata-from major policy changes to
parochial local projects."" The Washington Post called it "a vehicle for bills
that members could not finish any other way, including measures to
implement the international chemical weapons treaty and reorganize the
nation's foreign policy agencies."17 Thus, most inembers held their noses and
voted for it, even as they complained that Congress did too much, too quickly,
and without fair warning to legislators or the public concerning what the bill
contained, and also did so without meaningful debate on the merits of the
various proposals."

process-were all present For coverage of the 2000 budget, see Reverse Rider, WASH. POST,
Nov. 16, 1999, at A30 (criticizing riders aimed at limiting operation of environmental laws);
Rider Time, WAH. PosT, Aug. 5, 1999, at A22 (same); Lizette Alvarez, Congress on Record
Course for Pork, N.Y. TIMEs, Nov. 19, 1999, at Al (describing members' efforts to secure
money for constituents); Juliet Eilperin & Dan Morgan, Capitol Hill is Flush with Pork, WASH.
PoST, Oct. 25, 1999, at Al (same); Alison Mitchell, On Budget, Everything in Moderation,
N.Y. TIMES, Nov. 19, 1999, at A33 (assessing winners and losers in budget battle); Tn
Weiner, Final Budget Bill is Passed by House in Bipartisan Vote, N.Y. TMES, Nov. 19,1999,
at Al. In a hilarious Freudian slip, illustrative of the problem that our Amendment attempts to
address, House Majority Leader Dick Armey declared at one point that the "store was still
open" for wheeling and dealing on the budget See Weiner, Congress and the President, supra.
Armey meant to say that the "floor" was still open, but the former is certainly more accurate.

'5See supra text accompanying note 12.
"6Hook, supra note 5.
17Hager, supra note 5.
"3Sen. McCain compiled a fifty-two page list of projects he felt were wasteful, reprinting

some in his New York Times op-ed. See McCain, supra note 10. Other widely reported projects
included an extension for duck season in Mississippi, a ban on regulations mandating peanut-
free zones on airlines, a $250,000 grant to an llinois company for caffeinated gum research,
and a $750,000 grant for grasshopper research in Alaska. See Hager, supra note 5; Seelye,
supra note 5; Godfrey, supra note 5. The appropriation most likely to arouse the interest of
conspiracy theorists will no doubt be the $5 million dollars appropriated for an "International
Law Enforcement Academy" to be located in Roswell, New Mexico. See McCain, supra note
10. Our favorite was the loan of money to Russia so that it could purchase poultry from
Mississippi. See Godfrey, supra note 5.

In both houses, rules to limit debate are especially common for must-pass legislation,
especially when Congress is operating under time constraints. In the House, "special rules" are
used to control debate and limit amendments, and generally to "set[] the terms for a measure's
floor consideration." BARBARA SINCLAIR, UNORTHODOX LAWMAKING: NBw LEcIsLATIVB
PROCESSES IN THE U.S. CONGRESS 21 (1997). Special rules "may restrict amendments, waive
points of order (against what would otherwise be violations of House rules in the legislation
or in how it is brought up), and include other special provisions to govern floor consideration."
See id. The corresponding device in the Senate-where, unlike the House, majority rule does
not always prevail-is the Unanimous Consent Agreement (UCA). "A UCA may specify time
for general debate and time limits for the debate of specific amendments; it may bar
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Important policy measures were included simply because: (i) members
could not agree on them otherwise; and (ii) by attaching them to the
appropriations bill, members in opposition would be unable to kill the
offending measures without scuttling the entire bill and risking another
government shutdown.' 9 The combination of a lack of political will to make
tough decisions and a lack of procedural discipline to restrain the increasingly
familiar year-end appropriations orgy seems as much at the heart of
congressional (and public) dissatisfaction with the legislative process and its
results as any general perception of governmental gridlock.

Various proposals, including campaign finance reform, term limits, the
balanced-budget amendment, and the line-item veto,20 have been floated to
encourage (or coerce) members of Congress to put aside self-interest and
petty partisan bickering to "do the people's business." These schemes were
eventually either rejected by Congress as unwise (the balanced budget and
term limits amendments), or judged unconstitutional by the courts (line-item

nongenmane amendments or nongermane amendments that are not explicitly listed [in the
UCA]; and it may specify the time for votes on specific amendments and on final passage."
Id. at 40; see generally CHARLBES TEFE, CONGRESSIONAL PRACrICE AND PROCEDURE: A
REEMENCE, RESEARCH, AND 1EGISLATrvE GUIDE 269-74,284-96,573-93 (1989) (discussing
special rules and UCAs); SARAH A. BINDER & STEvEN S. SMnrH, PoLITICS OR PRINCIPLE?:
FMUSTERING IN TH U.S. SENATE 76-78 (1997).

"9One op-ed writer complained that "riders are a form of legal blackmail, where the
proponents gamble that members of Congress and the president will let these special interest
amendments slide in order to avoid another budgetary battle that could shut down the
government...." John Rosapepe, Use of 'Riders' Hides Issues from Debate, Public, IDAHO
STATESMAN, Sept. 9, 1998, at 6B, available in 1998 WL 16489298. Neologists might prefer
to term these tactics "legismail."

"0 While the legislative line item-veto was declared unconstitutional by the Supreme
Court, see Clinton v. City ofNew York, 524 U.S. 417,448 (1998), an argumentmade its rounds
in conservative circles during the Reagan-Bush years that the President had an inherent line-
item veto power. See LouIs FISHER, CONSTITUTONAL CoNFuCrS BETwEEN CONGRESS AND
THE PRESIDENT 135-36 (Univ. Press of Kansas, 4th ed. 1997); L. Gordon Crovitz, The Line-
Item Veto: the Best Response When Congress Passes One Spending "Bill" a Year, 18 PEPP.
L REV. 43, 55 (1990) (presenting argument for inherent line-item veto power); J. Gregory
Sidak & Thomas A. Smith, Why Did President Bush Repudiate the "Inherent" Line-Item
Veto?, 9 J.L & POL. 39, 39 (1992) (arguing that Constitution provides president inherent
"power to unbundle, and separately veto, non-germane parts of an omnibus piece of
legislation'). The authors thank Professor Mark Tushnet for directing our attention to these
articles.

The argument went that the Framers understood a "bill" to contain only one subject;
therefore, the President had discretion to veto parts of legislation containing more than one
subject. See President George Bush, Remarks at Dedication Ceremony of the Social Sciences
Complex at Princeton University in Princeton, New Jersey, (May 10, 1991), in 1 PUB. PAPERS
OF THE PRESIDENTS: GEORGE BUSH, 1991, at 449 (1992) (remarking that forty-three state
governors have a line-item veto and noting that "[s]ome believe that I already have that power
under the Constitution"). On advice of the Office of Legal Counsel, President Bush never
attempted to exercise this alleged power. See FISHER, supra, at 136.
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veto and state term limits on congressional officials 21). And yet because the
feeling persists that something is badly wrong with our legislative process, the
search for a silver bullet continues.

In this Article, we propose a solution that should appeal to members of
a Congress afflicted with what Dean Kathleen Sullivan calls "constitutional
amendmentitis"': an amendment to the Constitution requiring that Acts of
Congress deal with a single subject, and express that subject in the Act's
title.23 Such an amendment-which we call "The Truth-in-Legislation
Amendment"* - - will help ensure that Congress "enact[s] laws that reflect the
best interests of all Americans, rather than the special interests of a few."25 If
ratified, it would read:

Congress shall pass no bill, and no bill shall become law, which embraces
more than one subject, that subject being clearly expressed in the title.

Like previous would-be fixes, it is calculated to correct deficiencies in the
legislative process. Unlike the other proposed alterations to the Constitution,
however, our proposal is intended to function as more than mere constitu-
tional graffiti.26

We borrow the wording of our proposal from the Constitution of the
State of Tennessee: "No bill shall become a law which embraces more than
one subject, that subject to be expressed in the title."' In the colorful words
of the Tennessee Supreme Court, this provision, inserted into the Tennessee

2 See Clinton v. City of New York, 524 U.S. 417, 448 (1998) (striking down line-item
veto); United States Term Limits, Inc. v. Thornton, 514 U.S. 779, 838 (1995) (striking down
state-imposed term limits on members of Congress).

'See Kathleen M. Sullivan, Constitutional Constancy: Why Congress Should Cure Itself
of Amendment Fever, 17 CARDozo L. Rv. 691, 691 (1996); Kathleen M. Sullivan,
Constitutional Amendmentitis, AM. PROSPECT, Fall 1995, at 20.

'For similar suggestions, see Nancy J. Townsend, Comment, Single Subject Restrictions
as anAlternative to the Line-Item Veto, 1 NoTRE DAME J.L ETHICS & PuB. POL'Y 227, 247-57
(1985); Courtney Paige Odishaw, Note, Curbing Legislative Chaos: Executive Choice or
Congressional Responsibility?, 74 IOWA L. REV. 227, 240-48 (1988). We differ from both
authors in that we are committed to the use of the Article V amending process, rather than the
legislative process, to secure lasting change.

24We use the word 'Truth" here not as indicating a desire to see particular ends
guaranteed, but rather as one might describe the label on a particular product as "true," that is,
not containing false or misleading information.

25McCain, supra note 10. See also David Rogers, Lobbyists Hurry to Put Changes in
Year-End Bill, WALL ST. J., Oct. 19, 1998, at A4 (describing various special interest
amendments).

2"Brannon P. Denning, Editorial, This Amendment Would Be Constitutional Graffiti, LA
TIMES, Feb. 5, 1997, at B9 (criticizing proposed balanced budget amendment for creating right
without remedy).

27TENN. CONST. art IL § 17.

962 [1999:957
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Constitution in 1870, was intended "to cut up by the roots, not only the
pernicious system of legislation, which embraced in one act incongruous and
independent subjects, but also the evil practice of giving titles to acts which
conveyed no real information as to the objects embraced in [their] provi-
sions."' But this is not a constitutional innovation peculiar to the Volunteer
State; as explained below, forty-three states have similar provisions in their
constitutions,29 most of which were inserted in the second half of the
nineteenth-century.

Application by courts of the Amendment to legislation would be quite
straightforward. The plain language of our proposal would require that each
congressional bill contain only one subject and a title that expresses that
subject clearly. Thus, an act listing more than one subject in the title-for
example, one that aims to combat health care fraud and ensure portable
insurance for persons changing jobs-would constitute a per se violation.
Likewise, an act that specifies one subject in the title, but whose body clearly
embraces more than one topic-such as an appropriations bill with some sort
of non-germane rider attached-would also be forbidden. Here, though the
title expresses only one subject, a check of the title with the body of the act
would reveal the presence of multiple subjects. Once this is established, the
court could either invalidate the entire act, or possibly elide the nonconform-
ing provision. 03 Moreover, an act expressing an overly broad title ("The Anti-
terrorism Act of 2000') should warrant a hard look from the judiciary, lest
Congress be allowed to subvert the Amendment's intent by connecting
disparate provisions with gossamer assertions of germaneness to a nonspecific
subject.

31

2sCannon v. Mathes, 55 Tenn. 504, 518 (1872). The Court also noted saying that the

provision "is a direct, positive imperative plain, absolute and unconditional limitation upon
legislative power." Id. at 517.

29See infra Appendix A & Appendix B.
3°It is possible that but for the inclusion of a particular rider, the bill would not have

passed; in such cases, then, the invalidation of the entire law is probably preferable to elision.3 Recent commentators offering criteria by which proposals to amend the Constitution
can be measured have stressed the importance of clear language that can be easily understood
and applied. See CTINs FOR THE CONSTITUTION, "GREAT AND ExTRAoRDNARY
OccASIONS": DEVELOPING STANDARDS FOR CONSTITTONAL CHANGE 15-16 (1997)
(discussing importance of making amendments embody enforceable, as opposed to
aspirational, standards, and anticipating unintended consequences of amendment) [hereinafter
DEvELOPING STANDARDS FOR CONSTITUTIONAL CHANGE]; J.B. Ruhl, The Metrics of
Constitutional Amendments: And Why Proposed Environmental Quality Amendments Don't.
Measure Up, 74 NOTRB DAMl L. REv. 245, 275-79 (1999) (same). Those are important
considerations, and the adoption of our Amendment would no doubt occasion some close
cases. For example, how general can a title be before a court could conclude that it violates the
subject-title requirement? Here we make no attempt to answer such questions, but rather
respond in part that our Amendment is no more ambiguous than others in the Constitution and
counter that an exclusive focus on the close cases risks mistaking the margin for the middle.

No. 4] 963
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In the parts below, we offer an explanation and a defense of our
proposal. Part II features a short history of these "subject-tite" clauses, which
became popular as constitutions were rewritten (or written, in the case of
newly admitted states) during the nineteenth-century. In Part III, we explain
how a subject-title requirement in the Federal Constitution would ameliorate
problems with the federal lawmaking process. In Parts IV and V, we describe
how our Truth-in-Legislation Amendment works in harmony with contempo-
rary constitutional and legislative theory; and we argue that it would be
neither out of place in the Federal Constitution nor alien to the Framers' views
of lawmaking. Finally, in Part VI, we anticipate and answer possible
objections to our proposal.

We do not propose this constitutional amendment lightly or fippantly.32

Constitutional amendments are serious business. The Framers intended
Article V to be used only to remedy imperfections that surfaced in the course
of the operation of the machinery of government.3 But we believe that the

See generally H.L.A. HART, THE CoNcEPT OF LAw 124-41 (2d ed. 1994) (discussing
uncertainty that surrounds application of verbally-formulated rules).

'Nor are we the first to propose amending the Constitution to include a subject-title

requirement. In 1864, Senator Powell of Kentucky proposed an amendment that read- "Every
law, or resolution having the force of law, shall relate to but one subject, and that shall be
expressed in the title." CONG. GLOBE, 38th Cong., 1st Sess. 1441, 1447 (1864) [hereinafter
Powell]. His proposal was defeated 37-6. According to Professor John R. Vile, an expert on
the amending process and its history, at least four other proposals were made at various times
to add a subject-title amendment to the Constitution; none got anywhere. E-mail from John R.
Vile to Brannon P. Denning (Dec. 10, 1998) (copy on file with authors).

33For the Framers' views on the amendment process, see Brannon P. Denning, Means to
Amend: Theories of Constitutional Change, 65 TENN. L. RBv. 155, 160-78 (1997). Concern
with congressional "amendmentitis," see supra note 22 and accompanying text, has produced
some standards by which proposed amendments to the Constitution should be measured. For
example, a group of distinguished legal scholars and practitioners organized the "Citizens for
the Constitution" (CFC) and produced standards for constitutional amendment See
DEVELOPING STANDARDS FOR CONSTITUTIONAL CHANGE, supra note 31, at 6. According to
CFC, constitutional amendments should (i) address lasting, as opposed to immediate, concerns;
(ii) not make the political system less responsive, except to protect individual rights; (iii) be
utilized only when legal or practical obstacles block alternative means for realizing the
objective; (iv) not be adopted when ratification would damage "the cohesiveness of
constitutional doctrine"; (v) be enforceable, as opposed to aspirational; (vi) anticipate
consequences of adoption, including the interaction with other parts of the Constitution as a
whole; (vii) be enacted under procedures designed to ensure maximum debate; and (viii be
ratified within a reasonable time following proposal to ensure that a "contemporary consensus"
exists that the amendment is desirable. Id.

Professor Ruhl has also articulated a series of criteria, which he describes as "Level One"
and "Level Two" filters. See Ruhl, supra note 31, at 263-80. Level One filters measure whether
the proposed amendment is acceptable to society and institutionally necessary by asking
whether the measure enjoys broad social approval and whether the amendment is necessary
for the objective's successful implementation. See id. at 264-74. Level Two filters further
ascertain whether the measure can be successfully implemented. See id. at 275. Here, the
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No. 4] UNEASY RIDERS 965

pathological legislative process that produced the fiscal year 1999 budget is
defective enough to warrant resort to the Article V amendment process.
Moreover, for reasons expressed in Part VI, we argue that merely establishing
subject-title requirements legislatively would be ineffectual."

I1. A SHORT HISTORY OF SUBJECT-TiLmE
REQUIREMENTS IN STATE CONSTITUTIONS

Our proposal actually combines two limitations: (i) that each bill contain
only one subject35; and (ii) that the subject be clearly expressed in the bill's
title. Each has independent historical roots, but both are now included
concurrently in most state constitutions. 6

relevant questions are: (i) can the amendment be articulated in terms that are legally
enforceable; (ii) whether the measure is clear enough to minimize unintended interpretations;
and (iii) whether the measure is both stable and flexible enough to endure over time? See id.
at 275-80.

Measured against either set of criteria, the Truth-in-Legislation Amendment passes
muster. For a description of its aims, its harmony with contemporary constitutional theory, and
our response to anticipated objections, see infra Parts I, IV, V, and VL

ZSee infra Part VL
3The wording of the various state constitutional provisions includes both the term

"object!' and "subject." The Supreme Court of Appeals of West Virginia has noted that "the
terms are synonymous since the constitutional provisions containing the terms were enacted
for the same basic purpose." Kincaid v. Mangum, 432 S.E.2d 74, 76-77 n3 (W. Va. 1993).
Likewise, another court has stated that "'subjct' and 'object,' with reference to this
constitutional provision, have come to be regarded as synonymous" Board of Health of New
Jersey v. Inhabitants of Town of Phillipsburg, 91 A. 901, 903 (NJ. Ch. 1914). But see North
Ridge General Hospital, Inc. v. City of Oakland Park, 374 So. 2d 461, 463-64 (Fla. 1979)
('The subject is the matter to which an act relates; the object, the purpose to be accomplished.
The term 'subject' is broader than the word 'object,' as one subject may contain many
objects") (citations omitted).

We choose the term "subject," instead of "object," but not because of the reasons
expressed by the Florida Supreme Court. Ascertaining the "subjecf' of a bill seems to us a
more objective inquiry, one that can be discerned from the text of the statute itself. Requiring
a court to divine the "objece' of the legislature in passing a particular law seems to doom to
failure provisions restricting legislation to one object, because it is highly unlikely that any two
legislators have the same object in mind for a piece of legislation.

'For general treatments of subject-title requirements, see WIL.LAM N. ESKRIDGE, JR.,
PHILP P. FRicKEY & ELzABETm GARRmrT, LEGISLATION AND STATUTORY INTERPRHTATION
169-74 (2000); WLUAM N. ESKRIDGE, JR. & PHILP P. FRICKBY, CASES AND MATERIALS ON
LEGISLATION: STATUTES AND THE CREATION oFPUBIUC PoucY 250-53 (2d ed. 1994); ABNER
J. MVA & ERIc J. LANE, AN INTRODUCTION TO STATUTORY INTERPRETATION AND THE
1E.ISLATVB PROCESS 163-64 (1997); WILLIAM D. POPKIN, MATERIALS ON LEGISLATION:
POLIICALLANGUAGEANDTHEPOLITICALPROCESS § 17.02, at 803-13 (2d ed. 1997); Clayton
P. Gillette, Expropriation and Institutional Design in State and Local Government, 80 VA. L
REV. 625, 657-64 (1994). The classic treatment is Millard H. Ruud, "No Law Shall Embrace
More Than One Subject," 42 MINN. L. Rnv. 389 (1958). Illinois removed its title requirement
in 1970. Indiana, too, has a single-subject, but not a title, requirement. Mississippi, on the other
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The requirement that the subject of the legislation be expressed in its title
has its origins in Georgia's experience with the notorious "Yazoo Land
Fraud." In 1783, the State of Georgia included most of Alabama and
Mississippi because, unlike most other original States, Georgia did not cede
its westward land to the Federal Government after the Revolutionary War. In
1795, with the State strapped for cash, the Legislature (all but one of whose
members personally profited as a result) sold approximately thirty million
acres of land to four land companies for one and one-half cents per acre.'

Popular outrage' at the widespread bribery that accompanied the
fraudulent transfer of state lands was reflected in the Constitution of 1798,
which included the provision providing that "[n]o law or ordinance shall pass
containing any matter different from what is expressed in the title thereof."39

This requirement was intended to prevent further deceptive and misleading
legislation and was soon adopted by other states.

In 1844, New Jersey inserted into its constitution the first single-subject
requirement. 1 Over the next sixty years, during a remarkable period of

hand, has a title requirement, but no single-subject requirement. See infra Appendix A.
37See generally C. PETER McGRATH, YAzOO: LAw AND PoIIcs IN THE EARLY

REPmuC 50-84 (1966) (discussing Yazoo and Fletcher v. Peck).
38 The enactment of the statute making this grant had been so clearly

obtained by fraud and bribery that the indignation in Georgia was intense;
the sale was revoked by the next Legislature in 1796; the Act of 1795 was
publicly burned, and all evidence of its passage was expunged from the
record.

1 CHARLES WARREN,TiHESUPREMBCOURTINUNrrED STATES HISTORY392-93 (1926 ed.). The
four land companies quickly resold the land to innocent third-party purchasers, and those sales
were upheld by the United States Supreme Court in Fletcher v. Peck, 10 U.S. (6 Cranch) 87,
141 (1810).39ALBERT BERRY SAYEACONSTITUTIONALHISTORY OF GEORGIA, 1732 -1968, at 160
(rev. ed. 1970). The intentionally misleading title of the Yazoo Act read:

An Act supplementary to an Act, entitled an Act for appropriating a part of the
unlocated territory of this State, for the payment of the late State troops, and for
other purposes therein mentioned; declaring the right of this State to the
unappropriated territory thereof, for the protection of the frontiers, and for other
purposes.

WALTER MCELREATH, A TREATISE ON Tm CoNsTTUION OF GEORGIA § 75, at 90 (1912).
4 See, e.g., Opinion of the Justices No. 174, 154 So. 2d 12, 15 (Ala. 1963) (stating that

"[o]ne of the purposes of the requirement... is to prevent surprise or fraud upon the legislature
by incorporating in bills provisions not reasonably disclosed by its title, and which might be
overlooked, and unintentionally approved in enacting the bill" and "to fairly apprise the public
of the import of the legislature so they may be heard").41But see Ruud, supra note 36, at 389. According to Professor Ruud, the Romans, as far
back as 98 B.C., codified the notion that that laws should not contain unrelated provisions. See
also Edward S. Corwin, The "Higher Law" Background of American Constitution Law, 42
HARV. L REV. 149,160 n.36 (1928) ("The lex Caecilia et Didia was a portion of thejus legum
which prohibited the proposal of any law containing two or more matters not germane")
(citations omitted).
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constitutional revision,42 one hallmark of which was the imposition of
substantive constitutional restrictions on legislatures,' other states followed
suit,;" with some variations in the wording.45 The object of these provisions
is summarized in the New Jersey provision itself: "To avoid improper
influences which may result from intermixing in one and the same act such
things as have no proper relation to each other."'46 Other states cited omnibus
bills that roll wide varieties of legislation into one act, logrolling, hodge-
podge legislation, bills with low visibility and deceptive wording that skulk
through the legislative process, and eleventh hour consideration of legislation
as examples of the mischief that the single subject provisions were intended
to halt.47

'See generally G. ALAN TARR, UNDERSTANDING STATE CoNsTrruTIONS 94(1998).
From 1800 to 1860, thirty-seven new state constitutions were adopted. Fifteen of
the twenty-four states in the Union by 1830 revised their constitutions by 1860,
two of them twice .... [D]uring one decade, from 1844 to 1853, more than half
the existing states held constitutional conventions .... From 1861 to 1900, twenty
states revised their constitutions, some several times, adopting forty-five new
constitutions in all. . .. Of those states that joined the Union from 1800 to 1850,
only two had not revised their constitutions by century's end; altogether, ninety-
four state constitutions were adopted during the nineteenth century.

Id. 43See id. at 118-19 (discussing addition of subject-title requirements during nineteenth-
century). Incidentally, the Confederate Constitution of 1861 included a subject-title
requirement as well. See C.SA. CONST. art. L § 9, ci. 20, reprinted in MARSHALLL. DERosA,
TIBCONFMBRATECONSTITUTIONOF1861:ANINQURYINTOAMRICANCONSTrrUTIONALISM
app. (1991).

44See infra Appendix A & Appendix B.
45See id. Interestingly, five of the original thirteen states-Connecticut, Massachusetts,

New Hampshire, North Carolina and Rhode Island-have neither a single subject provision,
nor a title requirement in their constitutions.

4ONJ. CoNsT. art. 4, § 7, cl. 4.47For a comprehensive statement of the purposes of subject-title clauses, see Porten
Sullivan Corp. v. State, 568 A.2d 1111, 1115-18 (Md. 1998) (citations omitted):

the object of this constitutional provision is obvious and highly commendable. A
practice had crept into our system of legislation, of engrafting, upon subjects of
great public benefit and importance, for local or selfish purposes, foreign and often
pernicious matters, and rather than endanger the main subject, or for the purpose
of securing new strength for it, members were often induced to sanction and
actually vote for such provisions, which if they were offered as independent
subjects, would never have received their support. In this way the people.., have
been frequently inflicted with evil and injurious legislation. Besides, foreign
matter has often been stealthily incorporated into a law, during the haste and
confusion always incident upon the close of the sessions of all legislative bodies,
and it has not infrequently happened, that in this way the statute books have shown
the existence of enactments, that few of the members of the legislature knew
anything of before. To remedy such and similar evils, was this provision inserted
into the constitution, and we think wisely inserted.

See also Kane County v. Carlson, 507 N.E.2d 482,493 (1l. 1987) (stating that purpose of one-
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Ill. AIMS OFThE TRUTH-N-LEGISLATION AMENDMENT

The aims of our proposal largely parallel those of nineteenth-century
state reformers who sought the inclusion of subject-title provisions in their
constitutions. A federal subject-title amendment would provide the means to:
(i) limit pork barrel spending; (ii) control the phenomenon of legislating
through riders; (iii) limit omnibus legislation produced by logrolling; and (iv)
increase the institutional accountability of Congress and its members.

subject requirement is to prevent combination of unrelated subjects to garner support for entire
package of subjects); Floridians Against Casino Takeover v. Let's Help Florida, 363 So. 2d
337,339 (Fla. 1978) (reasoning single subject rule intended to provide people with opportunity
to approve or disapprove each statutory change); Garten Enterprises, Inc. v. Kansas City, 549
P.2d 864, 867 (Kan. 1976) (stating purpose of single subject is to prevent a "matter of
legislative merit from being tied to an unworthy matter"); State v. Dooley, 259 So. 2d 329, 333
(La. 1972) (explaining that single subject is meant to provide notice to legislators and restrict
legislative acts so that a "legislator will not for the purpose of voting on the bill have to weigh
the validity of two objects foreign to each other); Kelly v. Williams, 346 S.W.2d 434, 436
(Tex. Civ. App. 1961) ("[T he settled purpose of the act is to prevent 'logrolling' and 'riders'.
. to prevent surprise or fraud upon Legislators ... [and to provide] reasonable notice of the

act be given to the people and public so that they may have an opportunity to be heard on the
subject if desired"); Jackson v. State, 142 N.E. 423, 424 (Ind. 1924) (stating that single subject
provision prevents supporters of one measure from embracing in legislation other unrelated
measures so that combined minorities may have sufficient votes to pass combined measures).

Professor Tarr notes that subject-title requirements were part of a rethinking about
government and the aims it was supposed to serve. See TARR, supra note 42, at 100.

[Njneteenth century constitution-makers understood republican government to
entail not only government by the people but also government for the people. State
constitutions recognized... that there was a good common to the society as a
whole, which government was obliged to pursue. This common good was defined
less by what it was than by what it was not, namely, rule by or on behalf of a
segment of society. Nineteenth-century constitution-makers believed that powerful
minorities, rather than tyrannical majorities, posed the most serious threat to
liberty....
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